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CRIMINAL ORGANISATIONS CONTROL BILL 2011 
Council’s Amendments — Consideration in Detail 

The following amendments made by the Council now considered — 

No 1 

Page 4, lines 30 and 31 — To delete the lines and insert — 

firearm — 
(a) has the meaning given in the Firearms Act 1973 section 4; and 
(b) includes ammunition as defined in that section; 

No 2 
Page 9, lines 2 and 3 — To delete “organisations and other persons who engage in serious criminal 
activity.” and insert — 

organisations. 
No 3 

Page 13, line 21 — To delete “either” and insert — 
any 

No 4 
Page 16, after line 18 — To insert — 
(aa) the designated authority must, as soon as practicable, provide a copy of the authority’s reasons 

for the decision to the respondent or the respondent’s representative, but only if the respondent 
or the respondent’s representative, before the hearing of the application for the declaration 
ends — 

(i) requests to be provided with a copy; and 
(ii) provides an address to which the copy may be sent; 

and 
No 5 

Page 23, lines 7 to 14 — To delete the lines and insert — 
(1) If the declaration relating to the declared criminal organisation identified in an interim 

control order or control order in accordance with section 60(1)(c) expires or is 
revoked, the order ceases to have effect on that expiry or revocation. 

No 6 
Page 24, after line 3 — To insert — 

(4) The period of designation of a retired judge must not exceed 5 years, but a retired 
judge may be designated for a further term. 

No 7 
Page 27, lines 4 to 9 — To delete the lines and insert — 

(1) This Part provides for the making of control orders in relation to persons who are 
members of a declared criminal organisation and persons who have an association 
with a declared criminal organisation. 

No 8 
Page 32, lines 24 to 29 — To delete the lines and insert — 

(c) include the information that section 60(1)(c) requires to be included in a control 
order; and 

No 9 
Page 36, line 17 — To delete “section 25(2).” and insert — 

section 25(1). 
No 10 

Page 42, lines 15 to 17 — To delete the lines and insert — 
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(4) The following must be served with the application — 
(a) a copy of the affidavit or affidavits that accompanied the application for the 

control order; 
(b) a written notice setting out an explanation of — 

(i) the right to object to the making of a control order at the hearing of 
the application for the control order; and 

(ii) the procedure to be followed in notifying the court before the 
hearing of the grounds of objection in accordance with section 55. 

No 11 
Page 48, line 6 — To delete “if the order is made under section 57(2)(a), (b) or (c),”. 

No 12 
Page 49, lines 1 to 3 — To delete the lines and insert — 

(h) set out an explanation of the circumstances in which the order might cease to have 
effect under section 25(1); and 

No 13 
Page 50, line 11 — To delete “section 25(2).” and insert — 

section 25(1). 
No 14 

Page 63, after line 2 — To insert — 
(5A) If an interim control order is varied under section 50, or a control order is varied 

under section 66 or 68, and the effect of the variation is to include or remove a 
condition that the controlled person is prohibited from carrying on a prescribed 
activity, then this section applies as follows — 

(a) if the effect of the variation is to include that condition — 
(i) the prohibition on the controlled person carrying on the 

prescribed activity takes effect when the variation takes 
effect; and 

(ii) the suspension of an authorisation or an application for an 
authorisation in relation to the prescribed activity takes 
effect when the variation takes effect; and 

(iii) the prohibition on the controlled person applying for, or 
continuing with any existing application for, any 
authorisation to carry on the prescribed activity takes 
effect when the variation takes effect; 

(b) if the effect of the variation is to remove that condition — 
(i) the prohibition on the controlled person carrying on the 

prescribed activity ceases when the variation takes effect; 
and 

(ii) the suspension of an authorisation or an application for an 
authorisation in relation to the prescribed activity ceases 
when the variation takes effect; and 

(iii) the prohibition on the controlled person applying for, or 
continuing with any existing application for, any 
authorisation to carry on the prescribed activity ceases 
when the variation takes effect. 

No 15 
Page 65, line 22 to page 66, line 17 — To delete the clause. 

No 16 
Page 65, after line 21 — To insert — 
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84. Dealing with things surrendered or seized: firearms, firearms licences and 
weapons 
(1) If a firearm or weapon is surrendered under section 82 or seized under 

section 83 — 
(a) the firearm or weapon is forfeited to the State; and 
(b) the Criminal and Found Property Disposal Act 2006 

applies to and in relation to the firearm or weapon as if — 
(i) the firearm or weapon were property that has 

been seized in the course of a criminal 
investigation and has become forfeited property 
within the meaning of that Act; and 

(ii) the interim control order or control order that 
prohibits the controlled person to whom the order 
relates from possessing the firearm or weapon 
were an order that ordered the forfeiture of the 
firearm or weapon to the State. 

(2) If a firearms licence is surrendered under section 82 or seized under 
section 83 — 

(a) the Commissioner of Police must destroy the licence as 
soon as practicable; and 

(b) the destruction of the licence is to be treated as a 
cancellation of the licence under the Firearms Act 1973 
section 20(4). 

(3) However, the Commissioner of Police must not exercise the powers in 
subsection (1) or (2) in relation to the surrendered or seized firearm, firearms 
licence or weapon — 

(a) if the surrender or seizure is by virtue of an interim control 
order, before a control order confirming the interim control 
order is made; and 

(b) if a control order confirming the interim control order is 
made, or if the surrender or seizure is by virtue of a control 
order, before the expiration of the time allowed for 
appealing against the control order or, if an appeal is 
lodged within that time, before the appeal is concluded. 

(4) If any of the things set out in subsection (5) (a relevant event) occurs — 

(a) the Commissioner of Police must hold the surrendered or 
seized firearm, firearms licence or weapon in safe custody 
until it is reclaimed by the person lawfully entitled to 
possess it or it may be otherwise lawfully disposed of, 
whichever occurs first; and 

(b) the person lawfully entitled to possess the firearm, firearms 
licence or weapon may reclaim it from the Commissioner 
of Police, unless it has been sooner lawfully disposed of; 
and 

(c) if the firearm, firearms licence or weapon is not reclaimed 
within one month after the relevant event occurs, the 
Commissioner of Police may — 

(i) in the case of a firearm, dispose of the firearm 
under the Firearms Act 1973 section 33 as if the 
owner of the firearm cannot be found; or 

(ii) in the case of a firearms licence, exercise the 
power in subsection (2); or 



Extract from Hansard 
[ASSEMBLY — Wednesday, 14 November 2012] 

 p8582b-8590a 
Mr John Day; Mr John Quigley 

 [4] 

(iii) in the case of a weapon, make a direction under 
the Weapons Act 1999 section 18(1) as if the 
weapon had been forfeited to the State under that 
Act. 

(5) The following are the relevant events referred to in subsection (4) — 
(a) in the case of an interim control order — 

(i) the order is varied to remove the firearms 
condition or, as the case requires, the condition 
prohibiting the person to whom the order relates 
from possessing a weapon; 

(ii) the application for a control order confirming the 
interim control order is withdrawn or dismissed; 

(iii) the interim control order is revoked under 
section 47(2)(a) or 56(1)(b); 

(iv) the interim control order ceases to have effect 
under section 25(1); 

(b) in the case of a control order, on an appeal under section 64 — 

(i) the decision of the court to make the order is 
reversed; or 

(ii) the order is varied under section 66 to remove the 
firearms condition or, as the case requires, the 
condition prohibiting the person to whom the 
order relates from possessing a weapon. 

No 17 
Page 66, line 19 to page 67, line 12 — To delete the lines and insert — 

(1) If an authorisation (other than a firearms licence or an authorisation to which an order 
made under section 59(2)(c) applies) is surrendered under section 82 or seized under 
section 83 — 

(a) the Commissioner of Police must hold the authorisation in safe 
custody until it is reclaimed by the holder of the authorisation or it 
may be otherwise lawfully disposed of, whichever occurs first; and 

(b) when the relevant interim control order or control order ceases to be 
in force, the holder of the authorisation may reclaim it from the 
Commissioner of Police, unless it has been sooner lawfully 
disposed of; and 

(c) if the authorisation is not reclaimed within one month after the 
relevant interim control order or control order ceases to be in force, 
the Commissioner of Police must destroy the authorisation as soon 
as practicable. 

(2) The destruction of an authorisation under subsection (1)(c) has no effect on the 
validity of the authorisation. 

No 18 
Page 67, after line 33 — To insert — 

(5) If an interim control order is varied under section 50, or a control order is varied 
under section 66 or 68, and the effect of the variation is to remove a prohibition of the 
kind referred to in section 82(1), this section applies as if the references in 
subsection (1)(b) and (c) and (4)(a)(ii) to the relevant interim control order or control 
order ceasing to be in force were references to the prohibition ceasing to have effect. 

No 19 
Page 69, line 27 — To delete “section 25(2); or” and insert — 

section 25(1); or 
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No 20 
Page 131, lines 26 to 30 — To delete the lines and insert — 

(ii) in association with one or more persons who, at the time of the commission of the 
offence, were members of a declared criminal organisation (whether or not those 
persons were also convicted of the offence), but only if the offender knew, at the time 
of the commission of the offence, that one or more of those persons were members of 
a declared criminal organisation; or 

No 21 
Long Title 

Page 1, the first bullet point — To delete “associates and certain other persons who engage 
in serious criminal activity,” and insert — 

associates, 

Mr J.H.D. DAY: I move — 

That amendment 1 made by the Council be agreed to. 

I will explain this amendment. Clause 58(2)(d) of the bill enables the Supreme Court when making a control 
order to prohibit the controlled person from possessing a firearm. The purpose of this amendment is to enable the 
court to also prohibit the person from possessing ammunition for a firearm. 

Question put and passed; the Council’s amendment agreed to. 

Mr J.H.D. DAY: I move — 

That amendment 2 made by the Council be agreed to. 

This amendment is consequential upon an amendment to the bill that was made when the bill was last before the 
Legislative Assembly. As the bill was originally introduced, clause 57(2)(d) enabled a control order be made 
against a person who engaged in serious activity and regularly associated with other persons who did so. This 
ground for making a control order did not depend on the existence of the declaration of a criminal organisation. 
Clause 57(2)(d) was deleted in the debate in this house on 29 February this year. Amendment 2 makes a change 
to the stated purpose of the act to reflect that alteration. 

Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 3 made by the Council be agreed to. 

This affects clause 10 of the bill. When the bill was last before the house, clause 10(4) was introduced in the bill 
to remove any doubt about the capacity of the designated authority to allow cross-examination of witnesses. This 
amendment is a consequential change to accommodate the introduction of that new subclause. 
Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 4 made by the Council be agreed to. 
This amendment removes any doubt about the existence of the obligation of the designated authority to give a 
copy of his or her reasons for decision to the respondent organisation. 
Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 5 made by the Council be agreed to. 
This is another consequential amendment following the deletion of clause 57(2)(d) of the bill. With the deletion 
of that paragraph there was no need for the expanded operation of clause 25. The amendment therefore makes 
the operation of clause 25 consistent with that of amended clause 57. 
Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 6 made by the Council be agreed to. 

This amendment limits the period of designation of a retired judge to five years. This compromise was reached 
in the Legislative Council to accommodate concerns about the capacity of a retired judge, who may be aged over 
70 years when appointed, to continue to act as a designated authority on an indefinite basis. 
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Mr J.R. QUIGLEY: Is the intention that the designation of a retired judge must not exceed five years and will 
not be extended beyond five years? In other words, it is not rolling five-year designations. Without wanting to be 
ageist, we have already discussed in this chamber that the forensic task facing a judge on these matters can be 
enormous. We are against the Supreme Court doing this function, as explained during debate on the bill. It 
should be a full-time commission such as the Corruption and Crime Commission undertaking this task. The case 
in New South Wales to which we referred in our debate on the bill in this chamber involves something like 89 
lever arch files. We are against judges being taken out of the Supreme Court to do this, but that has passed now 
and we are not moving a further amendment on that. However, I want clarification on whether there is a limit to 
designating retired judges. Is there only one five-year term for which they can be designated because after that 
they will be 75 years old, so that is enough? 

Mr J.H.D. DAY: The amendment reads — 

(4) The period of designation of a retired judge must not exceed 5 years, but a retired judge may 
be designated for a further term. 

It would be possible for them to be redesignated, but the maximum they can be designated for is five years, as 
indicated in the amendment; it is not open-ended. If consideration was being given to designation for a further 
term, a judgement would have to be made by the Attorney General as the designating authority on whether the 
individual still has capacity to undertake the role. From a commonsense point of view, I would have thought, 
particularly if a judge retired at the age of 70 years, one period of designation would probably be in almost all 
cases the maximum. However, if a retired judge clearly has a capacity and is effective and able to undertake the 
role for a further period—it may not be for the full five years, from the way I read this—it would be possible for 
them to do so. It would have to be effected by the Attorney General of the day if redesignation was made. 

Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 7 made by the Council be agreed to. 

This is another amendment that is consequential on the deletion of clause 57(2)(d) of the bill when it was 
debated in this house. 
Mr J.R. QUIGLEY: On reflection, this considerably widens the capture. This broadens persons who have 
associations with declared criminal organisations from members of declared criminal organisations to persons 
who have an association with a declared organisation; and who might that be? Could it be an accountant to the 
declared criminal organisation, or the landlord of premises rented by a criminal organisation? All sorts of people 
trouble me with this provision and I seek to oppose this particular amendment because just with these words 
“and persons who have”—I will just go back to the original clause 33(1) bar 1, on page 27, which reads — 

This Part provides for the making of control orders in relation to … members … 

It has not substantially changed that which has already passed so I will not take it to a division, but I am very 
concerned, as I was on the previous occasion, about persons who have an association with a declared criminal 
organisation. The original section, as passed, talked about control orders on people who are members of declared 
criminal organisations, people who have an association with a declared criminal organisation, and people who 
engage in serious criminal activity and associate with persons who also engage in that sort of activity; that is, 
people who are engaging with the criminals. However, under this amendment, which seeks to simplify or 
considerably shorten the overview of the purpose—sorry, I have lost my place on the amendment here. It is 
amendment number— 

Mr J.H.D. Day: Seven. 

Mr J.R. QUIGLEY: Thank you minister. So it refers to those who have an association with a declared criminal 
organisation. That does not mean necessarily an association with criminals, but having expressed my concerns I 
shall not take it any further. 

Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 8 made by the Council be agreed to. 
The purpose of this amendment is the same as the previous one and it is consequential upon the deletion of 
clause 57(2)(d) of the bill, which was previously debated in this house. 
Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 9 made by the Council be agreed to. 
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This amendment is consequential to amendment 5, which I explained previously. To reiterate, amendment 5 is 
consequential following the deletion of clause 57(2)(d) of the bill. With the deletion of that paragraph there was 
no need for the expanded operation of clause 25. The amendment therefore makes the operation of clause 25 
consistent with that of amended clause 57. As I said, amendment 9 is consequential upon that amendment. 
Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 10 made by the Council be agreed to. 
This amendment requires a written notice to be given to a respondent to an application for a control order giving 
them notice of their rights to object to the making of that order. 

Question put and passed; the Council’s amendment agreed to. 
Leave granted for amendments 11 and 12 to be considered together. 
Mr J.H.D. DAY: I move — 

That amendments 11 and 12 made by the Council be agreed to. 
These amendments are consequential also upon the deletion of clause 57(2)(d) of the bill, which was debated in 
this house previously. 
Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 13 made by the Council be agreed to. 
This amendment is consequential upon amendment 5. 

Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 14 made by the Council be agreed to. 

This amendment includes clause 58(1)(b) and 58(2)(a), which enable the Supreme Court when making an 
interim control order or a control order to prohibit a person from carrying out one or more prescribed activities 
specified in the order. The prescribed activities are identified in clause 80(1) of the bill and include activities that 
have sometimes been associated with criminal organisations. Clause 80(3) provides that when this occurs that 
the control person must not carry on the prescribed activity; that the control person must not apply for or 
continue with an existing application for an authorisation to carry on with a prescribed activity; and that any 
existing application for authorisation to carry on with a prescribed activity is automatically suspended. The 
purpose of this amendment overall is to provide that consequential variations to the requirements, which I have 
mentioned, take effect when the relevant variation of condition takes effect. 

Question put and passed; the Council’s amendment agreed to. 
Leave granted for amendments 15 to 18 to be considered together. 

Mr J.H.D. DAY: I move — 

That amendments 15 to 18 made by the Council be agreed to. 

These amendments give effect to a change in policy, which was agreed to in principle in the debate in this house 
and was formulated ultimately in the Legislative Council. Currently, clause 58(2)(d) of the bill enables the court 
when making an interim control order or a control order, to prohibit the controlled person from possessing a 
firearm. Clauses 84 and 85 deal with what may be done with the firearm when it is surrendered as required by 
clause 82 of the bill. Currently, the bill provides that when the control order or interim control order ceases to be 
in force, the person entitled to the firearm may reclaim it from the Commissioner of Police. The effect of these 
amendments is to provide for the forfeiture of the firearm to the state in a case in which its surrender was 
required or its seizure authorised by virtue of the making of the control order, not an interim control order. 
Amendment 15 deletes current clause 84; amendment 16 inserts a new clause 84; amendment 17 substitutes 
clauses 85(1) and 85(2); and amendment 18 adds new clause 85(5). 
Mr J.R. QUIGLEY: The minister is right that this gives an effect to a policy that was discussed in this chamber 
during debate on the bill. The then Attorney General undertook to address that matter when the bill was 
presented before the Council rather than reject the bill then and try to patch it up on the run, as it were, in this 
chamber. I rise to compliment the opposition member for Gosnells who raised this concern about firearms and 
the expiration of control orders. I can remember the member for Gosnells arguing that point in particular for 
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some time during the debate. It is to his credit that the government was persuaded to adopt this policy change 
and give effect to it in these clauses, which the opposition supports. 

Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 19 made by the Council be agreed to. 

This amendment is also consequential to amendment 5. 
Question put and passed; the Council’s amendment agreed to. 
Mr J.H.D. DAY: I move — 

That amendment 20 made by the Council be agreed to. 

This amendment relates to the mandatory minimum sentence required to be imposed in respect of offences 
involving controlled persons. Proposed section 9D(1)(b)(ii) of the Sentencing Act imposes that requirement 
where an offence was committed by an offender who need not a be controlled person or a member of a declared 
organisation in association with one or more members of a declared criminal organisation. The provision, as 
currently framed, does not include any requirement that the offender know that the person with whom they 
committed the offence was a member of a declared criminal organisation. The effect of the amendment is to 
introduce a requirement to demonstrate that knowledge. 

Mr J.R. QUIGLEY: I could not let this moment pass without once again rising to — 

Dr K.D. Hames: Legal Aid? 

Mr J.R. QUIGLEY: No; the Leader of the House raises a good point about the underfunding of the Legal Aid 
Commission of Western Australia, but I will save that further complaint for another day. 
I would like to reiterate, Leader of the House, our strongest possible objection to the backing and filling that 
comes with this proposed section—that is, a person is guilty if they associate with people of a declared criminal 
organisation. A declared criminal organisation can be proven in front of the jury, as I said on the previous 
occasion, by referring to those matters and pleading in evidence in those matters all of those matters that required 
a designated judge in the first place to declare an organisation a criminal organisation or—I think this is where 
the legislation is, as I have said before, highly vulnerable to attack in the High Court—by an alternative route by 
which the prosecutor says it is too hard to prove that the organisation is a criminal organisation, that it will 
require too much time in front of the jury, and so instead of proving it, he will just tender a certificate that 
declares the organisation a criminal organisation. He tenders a declared certificate made by another judge on 
another occasion, who made that declaration on the balance of probabilities so that before a jury in a jury trial a 
prosecutor might come to the conclusion that whilst it is probable that an organisation is a criminal organisation, 
it is certainly not beyond reasonable doubt, so he will not try to prove beyond reasonable doubt that it is one; he 
will just tender the certificate. This might happen when a trial judge deals with a person under this amended 
proposed section. The trial judge has full knowledge of the designated judge’s decision because of the published 
reasons for the decision and the community has full knowledge of the designated judge’s decision because, when 
making a declaration of a criminal organisation, the designated judge has to remit it to the Commissioner of 
Police, who has to publish it on a website. So, the whole of the community and judiciary might be cognisant of 
the fact that the designated judge said that he was not satisfied beyond a reasonable doubt that the organisation is 
a criminal organisation, but, nonetheless, under the legislation he is entitled to make a declaration that it is more 
probable than not on the balance of probabilities. Therefore, he so declares, not beyond reasonable doubt, but on 
the balance of probabilities. Under this scheme, which this amendment is apposite to, at the criminal trial where 
all elements must be proven beyond reasonable doubt, the prosecutor just finesses the point by saying that he 
cannot prove the organisation is a criminal organisation beyond a reasonable doubt, so he will just tender the 
certificate, which was made on the balance of probabilities, and the second trial judge must inform and instruct 
the jury of a fiction. That trial judge must instruct the jury as to whether the organisation is a criminal 
organisation by instructing the jury that the certificate it has before it proves that the organisation is criminal. 
Therefore, we have really diminished the standard of proof in a criminal trial. This is not in any other legislation 
in Australia and I realise — 

Dr K.D. Hames interjected. 

Mr J.R. QUIGLEY: Okay, the member for Maylands wants to hear me a bit more! 

Ms L.L. BAKER: I would very much enjoy the continuation of the argument being provided so eloquently by 
the member for Mindarie. 
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Mr J.R. QUIGLEY: I do not know whether the member does not misrepresent the situation; I do not know that 
anyone in this place will enjoy it, and I am not quite sure that it is eloquent, but I thank her for the opportunity! 

This has considerably diminished the standard of proof. In this legislation we moved that all of these proposed 
sections be deleted from the original bill, because if this legislation is subject to attack before the High Court by 
bikie and organised crime groups, this is the area it will be attacked on. The other areas appertaining to free 
speech and the Kable principle et cetera have already been determined by the High Court in favour of the state of 
New South Wales. It was on a slightly different point that the state of New South Wales, in its case, failed, but 
the High Court gave a very clear road map as to how the legislation could be fixed and the Western Australian 
government and the former Attorney General took heed of the High Court’s advice and made those changes to 
the Western Australian scheme, which would therefore see it pass muster in the High Court on those points 
under challenge by the Hells Angels in New South Wales. But the Western Australian government went that 
pace further to make it appear as though it is the toughest in Australia by including this diminishing of the 
standard of proof in a criminal trial. If there is any part of this legislation found wanting, this is where it will be.  

I happen to have a personal view that there are already adequate laws for the dismantling of organised crime 
groups both with the legislation we have appertaining to the Corruption and Crime Commission of Western 
Australia and the Australian Crime Commission. My view that we already have adequate legislation to attack 
these groups, but that avenues under existing legislation have not been prosecuted vigorously enough in Western 
Australia, is evidenced by the fact of what is happening to the biggest bikie group in Australia, the Rebels, in 
New South Wales. I saw the Rebels on TV the other night complaining about their victimisation by New South 
Wales Police, which have recently charged members with 300 offences, which is making their lives impossible. I 
have my doubts about the utility of this legislation; I have my doubts about whether the job will get done under 
this legislation; but we do not oppose it. We see this particular area of criminal offences and the diminution of 
the standard of proof as leaving open an area of attack upon this legislation before the High Court of Australia by 
organised crime groups. But this afternoon we are not in this place to oppose this amendment. 

Question put and passed; the Council’s amendment agreed to. 

Mr J.H.D. DAY: I move — 

That amendment 21 made by the Council be agreed to. 

This amendment to the long title of the act is consequential upon the deletion of clause 57(2)(d) of the bill. 

Question put and passed; the Council’s amendment agreed to. 

The Council acquainted accordingly. 
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